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verification of their compliance. In this connection, 
and in response to public concerns about poor 
practices, as well as to the recommendations of the 
European Commission to Bulgaria to improve the 
functioning of the system for the spending of public 
funds in the country was introduced and 
subsequently developed an ex-ante control over 
public procurement.

Nature of the ex-ante control

Public procurement is a sensitive area with 
numerous doubts about abuse, so the ex-ante control 
is charged with the responsibility and expectation to 
ensure compliance with the regulatory rules. It 
should raise the legality in the award of the contracts 
and to minimize the risks of financial losses for the 
Bulgarian economy. Its main purpose is to influence 
the weak points at the opening and carrying out of 
the procedures and to reduce the bad practices. It is 
considered that the ex-ante checks contribute to 
more transparent, competitive and accessible 
awarding process, which in turn will ensure to the 
greatest extent possible, open and efficient spending 
of public funds. The so defined aims set as well its 
main characteristics:

г Prevention
Regarding the spending of public funds, the best 

measure is prevention. The ex-ante control over 
public procurement is namely a tool for the 
prevention of errors and infringements made in the 
award of contracts. Over the years various options 
of ex-ante controls have been implemented, but has 
been always followed the aim to look for mistakes 
and discover them before they happen, i.e. to be 
found when they can be prevented and/or 
influenced. For this reason the ex-ante control over 
public procurement is carried out before the start of 
the award procedure and/or in the course of its 
conduct, i.e. early enough to allow the discovery of 
weaknesses and/or inconsistencies with PPL, to be 
taken measures and to not come to signing a 
contract, preceded by the unlawful activities. It 
creates the preconditions for opening of a legitimate 
procedure and/or for rectification of errors at a very 
early stage of implementation.

г Methodological assistance
The ex-ante control is a form of methodological 
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Public procurement is a sphere, which is 
characterized by the movement of significant cash 
flows and affects all areas of the economy. It is 
directly connected with the activity of the 
authorising departments with State budget (public 
contracting authorities), as well as commercial 
entities, operating in the sectors of energy, 
transportation, water supplies, postal services and 
the use of a particular geographical area (sectoral 
contracting authority). This makes them a 
determining factor for the business climate, the size 
of investment and the competitiveness of the market 
in the country as a whole. Therefore, the lawful, 
transparent and competitive awarding stimulates 
the raise of capital, encourages the innovation, 
promotes the creation of jobs and accelerates 
economic growth.

At their nature the public procurements are 
definite procedure rules, as a result of which 
contractual relations between contracting 
authorities and contractors arise. In Bulgaria they 
are regulated in the Public Procurement Law (PPL), 
which is synchronized with the European directives 
in this field. The principles, on which European and 
respectively the national legislation on public 
procurement are based, are publicity and 
transparency, free and fair competition, equality and 
non-discrimination.

At the same time, there is no legal framework to 
ensure lawful awarding of public procurement and 
efficient spending of public funds, if the statutory 
rules are applied incorrectly or are purposefully 
circumvented. Therefore, essential to the 
functioning of the public procurement system is the 
practice in the award of contracts. Undeniably the 
clear and unambiguous rules are a necessary 
condition for fair competition in the selection of the 
contractors, but the higher guarantee gives the 
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assistance. It doesn't have nature of a penalty and it 
is not intended to impose a penalty for violations. 
Practically, it is an external adjustment for any 
errors and omissions by the contracting authority in 
respect of a particular proceeding. The results of the 
c h e c k  a r e  f i n d i n g s ,  a c c o m p a n i e d  b y 
recommendations and guidelines for remediation of 
inaccuracies observed and removal of established 
regulatory inconsistencies, which to reduce the risk 
of an appeal of the procedures for public 
procurement and the award of contracts in violation 
of the law. An important feature is that the 
implementation of the check does not affect the 
statutory deadlines for carrying out the procedures 
and does not extend the time of the award, i.e. the 
duration of the procedure, over which is performed 
ex ante control, is not different from the time of the 
award of the contract, which procedure is not 
subject to an ex-ante control.

г For lawfulness
The ex-ante control over public procurement is 

for lawfulness. In carrying it out it's not made a 
check whether the awarded supply, service or works 
is generally needed by the contracting authority 
concerned but it is examined whether the conditions 
stated in connection with its acquisition comply 
with the rules for the award. That is, care should be 
taken if the legislation on public procurement is 
carried out correctly for the specific award. For the 
results of the check an opinion is released, which is 
not binding for the contracting authority.

г Specialized body
Carrying out ex-ante control over public 

procurement is one of the activities implemented by 
the Public Procurement Agency (PPA). It is a body, 
whose functions and responsibilities are entirely 
aimed at ensuring compliance with the legislation 
on public procurement and complying with the 
principles of publicity, transparency and fair 
competition. Part of its powers are associated with 
the provision of methodology in the same area, 
which is particularly valuable and helpful in the ex-
ante checks. The specialized nature of the Agency 
on the one hand is a serious indication of 
competence as regards to the rules and experience in 
relation to the established best practices, and on the 
other hand - contributes to the unification of the 
practice in the award of public contracts from 

various contracting authorities.

Introduction and development of the ex-ante 
control by PPA 

The ex-ante control goes through different 
forms and stages of development, has repeatedly 
changed its scope, but it is always directed to the 
award of contracts with high public interest. The 
pursuit, which is followed is increase in the number 
of procedures to be checked. Development is also 
observed in respect of the conditions and 
procedures for carrying out the ex-ante control. 
After the introduction of ex-ante control currently 
have been reviewed the documentary range, time 
limits and rules for carrying out the checks. There 
have been made a few changes, all of which with a 
view to reinforcing and perfecting the control.

г Observers
In 2007 is launched the first form of ex-ante 

control over public procurement, which was 
introduced by changes in the PPL (published SG 28 
of 2004; repealed SG 13 of 2016; in force until 
14.04.2016). As a result of changes in the PPL 
(published in SG 37 of 2006, in force from 
01.01.2007) of the Executive Director of PPA is 
given a possibility on their own initiative or at the 
request of the contracting authority to designate 
observers of procedures for the award of public 
procurements. Within the scope of this kind of 
control fall procedures in which the value of the 
contract awarded exceeds the European thresholds 
set out art. 45a PPL (repealed, by 31.12.2008). The 
checks are carried out by means of the presence of 
experts from the PPA as independent observers in 
the work of the committees for the evaluation of the 
tenders. Their task is to examine how the rules for 
the examination of tenders are complied to and 
whether the contractor is lawfully selected. They 
have no right to interfere directly in the work of the 
commissions. The result of the work of the 
observers is an independent report to the Executive 
Director of the PPA. On its basis is issued an opinion 
to the contracting authority about the findings 
during the check, which they may take into 
consideration before issuing the decision on 
selection of contractor. 

By means of this form of control in 2007 were 
checked six procedures, and in 2008 - 4, as experts 
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from the PPA have attended 38 Committee meetings 
in 2007 and 41 in 2008. For the two years, with 
almost 80 visits to contracting authorities, in only 10 
cases is provided an opportunity for external 
expertise from PPA regarding the work of the 
commissions and in the selection of the contractor.

From the large number of visits a conclusion is 
made that this form of check is very labor intensive, 
and the small number of checked procedures clearly 
shows that the result of the efforts is negligible. It is 
the same with the established practice of the work of 
the commissions, which cannot be regarded as 
representative. As far as the checks from the PPA 
cover on average 5 procedures per year, it cannot be 
considered, that they reveal the qualitative side of 
the awarding process and give truthful and reliable 
information on the common mistakes. In this 
respect, the findings of these may not be used as a 
basis for serious conclusions and generalizations, 
resp. do not allow for the identification of 
appropriate measures for impact over the bad 
practices.

Thus, it is concluded that this form of control 
cannot greatly affect the procurement system and 
the business environment as a whole. Therefore, 
with the legislation changes, in force from 
01.01.2009, the control powers of the Executive 
Director of PPA have changed completely, as the 
function of the observers lapses, and in its place is 
introduced a new ex-ante control, developed in two 
directions.

г Control over public procurement, financed 
with European funds

The first group of procedures, to which is 
targeted the ex-ante control of public procurements 
after 2009, are the procedures for the award of 
contracts with European funding. The reason the 
focus of control to be directed exactly towards this 
type of procedures is the fact that the resources from 
the European funds are solid lever for structural 
r e fo rms ,  deve lopmen t  o f  road  and  r a i l 
infrastructure, upgrading waste management, 
environmental protection, etc. In practice, they are a 
great opportunity to improve the conditions and 
quality of life of the population, promote balanced 
terr i torial  development and promote the 
competitiveness of the Bulgarian economy.

With the adoption of Bulgaria in the European 
Union the volume of financial resources under the 

EU funds substantially increases, respectively 
significantly increases the number of the announced 
procedures for the award of public contracts which 
have European funding. In 2007 they are 928, in 
2008 - 1885, and the expectation for the next years is 
for significant growth. So in connection with the 
need for effective absorption of the European funds, 
avoiding financial corrections and in response to the 
recommendations of the European Commission 
(EC) to Bulgaria for more measures to ensure 
legitimate award of public procurement contracts, 
PPA is entrusted with the responsibility to carry out 
ex-ante control of the procedures for public 
procurement, financed with European funds.

- one-staged
By 2009, control in spending of European funds 

is carried out by the Managing Authorities of the 
relevant programs or the Intermediate units. After 
01.01.2009 PPA joined as well, as the verification 
becomes joint and each of the bodies has a separate 
field of action and its own control powers. 
Managing authorities shall retain their leading role. 
They define the procedures that are the subject of 
ex-ante control and within the control are charged 
with the responsibility to organize the checking of 
the technical specifications for the award of the 
contract, to ensure participation of their experts as 
members in the Committee for the conduct of the 
proceeding and to coordinate the draft decision on 
the selection of a contractor for the public 
procurement.

PPA's contribution consists in the provision of 
special knowledge in the field of public 
procurement. Its task is to review the draft 
documents and to prepare a report on its compliance 
with the requirements of the legislation on public 
procurement, which is provided to the relevant 
managing authority. It on its side, has an obligation 
to send it to the contracting authority, together with 
the findings and directions in the technical 
specification and the comments of its check in 
connection with the conditions for approval of the 
project. The goal is before starting the awarding the 
contracting authority to have information about the 
detected by the reviewers errors and violations, as 
well as with recommendations to overcome them. 
The control should establish a practical opportunity 
the contracting authority to carry out the necessary 
adjustments in the conditions of award and to open a 
procedure in accordance with the requirements of 
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the law and of the financing program. Although the 
recommendations are not binding on the contracting 
authority, if they are not implemented the managing 
authority decline financing of the relevant project.

The ex-ante control of public procurements 
financed with European funds is focused to "risky" 
awarding. Subject to verification are procedures, 
involving construction contracts with an estimated 
value above the EU thresholds. In respect of 
supplies and services the scope has changed several 
times. Initially, with them as well subject to check 
are the contracts exceeding the European 
thresholds, but with amendment in PPL (publ. SG 
24 from 31 March 2009) is defined a different 
threshold - 1 000 000 Bulgarian leva. It is provided 
also an additional requirement - in the two years 
prior to the initiation of the proceeding, in the 
con t rac t ing  au thor i ty  to  be  es tab l i shed 
infringements for which has entered into force 
criminal decree or decision of appealing body.

In the course of implementation it is laid down 
that there are not many procedures that meet the 
specified conditions, respectively this form of check 
is carried out over a relatively limited number of 
cases. Therefore, with an amendment to the PPL 
(publ. SG 52 of 2010), the scope of the ex-ante 
control is expanded. From the mandatory 
requirements dropped the condition procedures of 
supplies and services to be checked only when in the 
last two years with the contracting authority are 
established infringements, for which it is entered 
into force criminal decree or decision of an 
appealing body. As a result of the change, the 
number of procedures subject to control by the PPA, 
is gradually increasing.  

Evidenced by the following diagram, for two 
years the number of the checked by PPA procedures 
increased double.

Fig. 1. Number of public procurements subject to ex-ante 

control. 

This model of ex-ante control is kept until 
25.02.2012. Compared to the function of the 
observers, it can be defined as significantly more 
efficient. PPA examine annually about 70 of the 
most significant public procurements, which 
repeatedly exceeds the number of procedures 
checked in 2007 and 2008. At the same time, its 
documentary scope foresees an examination of all 
the documentation for participation, because of 
which the duration of a check lasts about a month. 
On this basis, similar to the observers, this control 
mechanism can also be defined as labor intensive.

Fig. 2. Difference in the number of procedures by years.

The results of the implementation of ex-ante 
control over procedures for award of contracts 
financed with European funds, confirm the 
necessity of its introduction. By exercising it is 
concluded that in the preparation of the documents 
for opening a number of errors and violations of 
statutory rules in the law are made, which vitiate its 
application. In fact, during the period 2009 - 2011, 
to none of the draft documentations checked by 
PPA, was expressed an opinion for the full legality 
of the laid down terms and conditions. In all the 
cases examined, are established deficiencies and/or 
inconsistencies with PPL (repealed), respectively to 
t h e  c o n t r a c t i n g  a u t h o r i t i e s  a r e  g i v e n 
recommendations and guidelines for removing 
them.

However, a more in-depth analysis of the impact 
of the implementation of this type of control shows a 
significant improvement in the understanding and 
implementation of public procurement legislation. 
The basis for this conclusion is given by the fact that 
in each following check of a contracting authority, 
whose procedures are checked more often, are 
detected less errors, respectively better knowledge 
of the rules for the award. This undoubtedly proves 
that the contracting authorities shall take into 
account the recommendations and the instructions 
given in relation to their previous procedures, on 
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which was exercised ex-ante control, and in the 
preparation of documents for subsequent draft 
documentations to avoid weaknesses already noted 
and commented.

- two-staged
In 2011 have been made changes in the PPL 

(published SG 93 by 2011) for further development 
and improvement of ex-ante control over 
procedures for the award of public procurements 
financed with European funds. As a result of that 
since 26.02.2012 the model was substantially 
amended in several ways.  

The role of PPA is changed. Initially the checks 
carried out by it, assist the control functions of the 
managing authorities of operational programs, and 
according to the new model, the Agency by itself 
control the compliance of the conditions in the 
procedure with the requirements of PPL. The effect 
of this is that the check of procedures for the award 
of public contracts financed with EU funds, is no 
longer joint, and is carried out only by a single body. 
On the one hand, this fact simplifies the procedure 
for ex-ante control, and on the other is a prerequisite 
for carrying out a single policy and consistency in 
the actions.

From one-staged control gradually is moved 
towards two-staged – before and after the opening 
of the procedure. On the first stage again the draft 
documents are checked, on which an opinion with 
findings for the established violations of the PPL 
and the recommendations for their elimination is 
issued. On the second stage the same documents are 
reviewed and it is followed the implementation of 
the guidelines made in the first check. Contracting 
authorities which have not complied with the 
recommendations, have the opportunity to present 
the reasons for their decision. Control ends with a 
final report on the legality, which is sent to the 
contracting authority, the ex-post control bodies – 
the National Audit Office and the Public Finance 
Inspection Agency and the body responsible for the 
management and spending of funds under the 
operational program.

With the change made in the regulations has 
been changed also the documentary scope of the 
control. From check of all the documentation for 
participation in the procedure the following is the 
examination of the most sensitive and essential 
elements of it - the requirements to the participants, 
to be contained in the contract notice and the 

methodology for the evaluation of tenders. In 
procedures for which application PPL requires 
certain circumstances, the control covers also check 
of the reasons of the contracting authority for their 
conducting, set out in the decision for the opening.

Time limits for adjudicate are shortened. With 
the introduction of the control the time for 
consideration is determined by the managing 
authority of the program and with the new model it 
is regulated in PPL, where in 14-day period, the PPA 
should review the drafts of the decision to open, the 
contract notice and the methodology for the 
evaluation, where the criterion is the most 
economically advantageous tender, and for the 
second stage of the check it has 10 days after the 
publication in the Public Procurement Register 
(PPR) of the decision and the contract notice to 
initiate the procedure. The exchange of information 
in connection with the ex-ante control of EU funds 
is implemented only by e-mail with an electronic 
signature, which provides additional speed when 
receiving and sending documents. 

With the commented regulatory changes are 
reduced the value thresholds above which the 
procurements are checked. It is reached significant 
increasing of the number of the reviewed 
procedures compared to the previous model:

Fig. 3. Comparing between the number of procedures and 

those subject to control. 

The described mechanism of ex-ante controls 
functions till 14.04.2016 when PPL with which it is 
introduced, is repealed. During the period of its 
exercise, changes occur only in terms of its scope. 
Since 01.07.2014 it is entering into force an 
amendment of the repealed PPL (publ. SG 40 from 
2014), according to which the procedures for 
construction, funded with budgets outside the EU 
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are subject also to ex-ante check by the same order. 
The check is mandatory when the estimated value of 
the contract is equal to or greater than 9 779 000 
Bulgarian leva without VAT.  

These cases are relatively few, as for the entire 
period during which this control is implemented 
(01.07.2014.-14.04.2016) 58 procedures were 
checked for the award of works, funded by the 
national budget, as most of them are in relation to 
the National program for energy efficiency of multi-
family residential buildings (30 pcs.).

With the same amendment of the repealed PPL 
(publ. SG 40 from 2014) to the checked by PPA 
documents is added a new one – the motives of the 
contracting authority for stated to the participants in 
the procedure selection criteria. 

Compared to the other types of control, the two-
staged can be defined as the most successful. It 
covers on average about 500 procedures per year, 
which are checked in two phases in a fairly short 
time limits. On the basis of this significantly 
increased volume compared with the previous 
forms of check, it can be seen as a tool for consistent 
impact on clearly defined public procurement 
group. Through its implementation is provided an 
active dialogue with the contracting authorities on 
the practical implementation of the legislation on 
public procurement, as making it gives useful 
feedback on the actions of the contracting 
authorities and it is of assistance in the formulation 
of the methodology of the Agency.

The results of this type of control give grounds 
for conclusion that it is fast and effective. It has a 
positive role in disciplining the contracting 
authorities, by stimulating them to comply their 
actions with the requirements of the law. Its 
implementation reduces the errors and limits the 
ambiguous and disproportionate conditions in 
public procurement procedures.  

Illegality has been detected only in 36 cases, i.e. 
less than 2% of the reviewed procedures.

Fig. 4. Conclusions after implemented ex-ante control.

This shows that by means of ex-ante control it is 
introduced a working mechanism through which are 
detected the weaknesses in the preparation of 
procedures for the award of public contracts and a 
way for them to be affected.  

г  Control over negotiated procedures without 
contract notice 

The second direction of the ex-ante control, 
carried out since the beginning of 2009 is directed to 
negotiated procedures without prior contract notice. 
According to PPL (art. 16, subpara. 7, item 2 PPL 
(repealed)), it is an order for the award, in which the 
contracting authority held negotiations to determine 
the terms of the contract with one or more specific 
persons. That means that the participation in the 
procedure is restricted only to the persons, invited 
by the contracting authority, which in practice 
means that it is not available for all the "players" in 
the market. These characteristics give reason to 
believe that in the negotiated procedure without a 
contract notice in high level are ignored the basic 
principles for the award of public contracts. For this 
reason, it is signed as an exception to the normal 
procedure for the award and its implementation is 
bound to explicitly mentioned in PPL (repealed) 
conditions and prerequisites, and its conducting 
should be preceded by disclosure of the factual 
circumstances that led to the need to ignore the 
general procedure.  

However, the contracting authorities shall 
definitely prefer the negotiated procedure without a 
contract notice and implement it relatively often.

In this connection, since the beginning of 2009 
has introduced an ex-ante control on negotiated 
procedures without notice, opened by contracting 
authorities under art. 7, items 1-4 PPL (repealed) the 
so called Public contracting authorities, pursuant to 
art. 90, subpara. 1, p.3-9 and 12 PPL (repealed). Its 
implementation aims to establish to what lawful 
extent the contracting authorities carry out this, 
instead of another procedure. In the framework of 
the check is examined whether in the case in 
question are fulfilled the requirements of the 
implementing by the contracting authority legal 
basis. The conclusions are based on a review of the 
decision to open the procedure and in particular the 
reasons for holding negotiation without notice, and 
the supporting evidence in the case. The control 
ends with an opinion, which is not mandatory for the 
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contracting authority, but may be taken into account 
before the conclusion of the contract with the 
selected contractor.

Compared to the function of the observers, the 
control over negotiated procedures without notice 
covers a much larger number of procedures. Since 
01.01.2009 (introduction of the control) to 
14.04.2016 (repealing of PPL, which introduces it) 
6443 procedures fall under the scope of this type of 

checks. Very serious growth is registered after 2012, 
when the Ordinance for the award of small public 
procurements was repealed (publ. SG 84 from 2004, 
repealed, SG 17 from 2012). As a result of the repeal 
the grounds under art. 90, subpara. 1, p. 3-9 and 12 
from PPL (repealed) begin to apply also to public 
procurements of lower values, respectively the 
procedures falling within the scope of the control 
significantly increase.
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In practice, on the basis of the control it is clear that the possibilities for carrying out a negotiated 
procedure without a contract notice is not well understood by the contracting authorities. The controls quite 
often find flaws in the rationale and also in its proving, also and unreasonable approaching to this order for 
selection of a contractor instead of competitive procedure. It was found out that in part of the checked legal 
bases are allowed considerably more errors.  

More than half of all negotiated procedures without notice, subject to control by PPA, are opened on the 
grounds of art. 90, subpara. 1, item 3 PPL (repealed). Its application is subject to the availability of rights 
protected by the law, in the light of that with it is usually to be awarded authority supervision, supply of gas, 
water, heat, etc., whose contractors cannot be selected in the conditions of competition. The results of the 
control indicate that in the application of art. 90, subpara. 1, item 3 PPL (repealed) the mistakes are relatively 
rare.

Fig. 7. Ratio of expressed opinions on the lawfulness and unlawfulness in pleas in law from PPL.

More problematic are the other two commonly used legal grounds for the opening of the negotiated 
procedure without a contract notice – art. 90, subpara. 1, p. 4 and p. 8 PPL (repealed). The first applies in the 
event of force majeure, and the second – if necessary by the realization of additional works or services by the 
contractor on the contract already awarded. With them, in the majority of cases is expressed an opinion on 
the illegality. 

From the checks it is concluded that relatively often this order for awarding is used by the contracting 
authorities, to "repair" mistakes made in the planning or the award of other contracts. The reported results 
justify the need for carrying out this type of control procedures to continue. 

As a result of two directions of control, the procedures covered by ex-ante checks of the PPA between 
2009 and 2015 significantly rise.

Fig. 8. Change in the number of procedures with implemented ex-ante control by years.
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 Unlike the period 2007-2008 many checks after 
2009 give true and reliable information about the 
bottlenecks in the implementation of the PPL 
(repealed) and system errors, made during the 
award of public procurement contracts. They are 
serious database to identify appropriate measures 
for the effects of bad practices and influencing the 
whole system of public procurement, respectively 
the economy of the country.

News in the ex-ante control

From 15.04.2016 it is in force a new PPL 
(promulgated, SG 13 from 2016). With it were 
introduced in the national legislation the rules for 
award of public procurements, laid down in the new 
E u r o p e a n  d i r e c t i v e s  ( 2 0 1 4 / 2 4 / E U  a n d 
2014/25/EU). Along with the changes in the order 
for award, the new PPL settles also a change in the 
ex-ante control of public procurement. The main 
features are generally kept. At the same time, steps 
have been made towards the modernization and new 
concept of the ex-ante control. New types of control 
are introduced, and the one implemented till 
14.04.2016 were developed and expanded.

г Random choice control 
The random choice control is a sort of follow up 

of the implemented under PPL (repealed) control 
over EU funds. It is a two-staged check, carried out 
before and after announcing the initiation of the 
procedure. It aims to prevent making mistakes and 
violations of the law. It doesn't have sanction 
character, but it is a form of methodological 
assistance. It is performed by a specialized body and 
is about lawfulness. Specific about it is the way for 
the selection of procedures to which an ex-ante 
check to be implemented. Within the scope of the 
control are all procedures, which are subject to 
publication in PPR, with the exception of those for 
awarding contracts in the fields of defense and 
security or those which are subject of another kind 
of control carried out by PPA, i.e. it applies both in 
terms of procedures requiring the publication of 
information in the Official Journal of EU and those 
carried out under the national rules for the award. 
However, the check is carried out only on those 
which are selected after random choice by 
methodology that takes into account the level of 
risk. The new approach gives chance to any one of 

the procedures carried out in the country, 
irrespective of the value of the contract awarded, to 
become subject of consideration by PPA. 

The source of funding, too is no longer 
important. With the introduction of the random 
choice control, in practice the principle of equal 
treatment of national and European funds is carried 
out. The control is not focused to the contracts 
financed by European funds, but to all transactions, 
secured with public funds, as during the check apply 
equally strict rules.

As regard to the documentary scope of the 
control, to the checked till 14.04.2016. documents 
shall be added also the technical specification. It 
aims to eliminate problems with discriminatory or 
previously set requirements in technical terms and 
conditions of the awarded contracts. In the specific 
cases - when the opening of the procedure is made 
by a contract notice, the control covers as well the 
invitation for confirmation of interest before and 
after its sending to persons, expressed interest.

Again it is introduced the possibility in the work 
of the supportive body of the contracting authority – 
the committees to carry out the procedures, to 
present experts from PPA as observers. The 
appointing of such observers is subject to the risk of 
admission of errors and violations to be defined as 
essential. This means that for the most risky 
procedures is provided a mechanism for additional 
check.  

The provisions governing the implementation of 
this control enter into force from 01.09.2016, which 
is why there is no practice of its application at the 
moment. For this reason, the effect of the new 
concept for the implementation of ex-ante control 
can only be assumed based on previous experience.

As regards the conduct of procedures it can be 
argued that the new model will lead to an extension 
of the time for selection of contractor. The check of 
the draft documents and the provision of possibility 
each case to be likely to fall into the control sample, 
requires prior provision of data for each procedure, 
subject to publication in PPR. This means that for 
each procedure, and not only for predetermined by 
law, provision should be made for additional time in 
which to participate in the random choice selection 
and eventually to be checked by PPA, if selected.

  Random choice selection gives a chance to the 
"small" procedures to be carried out ex-ante control 
by PPA, but along with that gives possibility large 
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and important procurements to be skipped.
The extended range of control – consideration of 

the technical specifications and presence of 
representatives from PPA at the work of the 
Commission justify limiting the number of 
procedures covered by the checks.  

In summary, the random choice control is more 
thorough check on a smaller number of randomly 
selected procedures.

г Control over negotiated procedures 
As follow up to the control functions under the 

repealed PPL can be considered as well the control 
over negotiated procedures, been signed in PPL (in 
force since 15.04.2016) The check covers more 
legal grounds - Art. 79, subpara. 1, p. 3, 4, 6, 9 and 10 
and art. 182, subpara. 1, p. 1, 4 and 5 PPL for holding 
negotiation, which essentially for their most part are 
analogous and similar to the repealed. The control 
again is focused to the motives of the contracting 
authority to avoid competitive procurement and the 
documents that prove them. It is performed after the 
initiation of the procedure and ends with an expert 
opinion for the legal implementation of the chosen 
legal ground. The conclusions of PPA have the 
character of the methodological support of the 
contracting authority in the decision to sign the 
contract.

At the same time, the new PPL brings many 
changes in current practice. Except in the 
procedures of public contracting authorities, 
checking is already taking place also on negotiated 
procedures, initiated by sectoral contracting 
authorities. This extends the sphere of observation 
and allows for comparison. 

As with the random choice control, here as well 
subject to check are the procedures for the award of 
contracts with a value above and below European 
thresholds, which are separated into two groups. In 
the first fall the negotiations, with a value above the 
thresholds for which it is necessary publication in 
the OJ of the EU. After the opening of such 
procedure the motives of the contracting authority 
for its conducting and the documents provided in 
support go under compulsory check by PPA.

The principle of randomness is expressed as 
well in this type of control. It is applied only in 
respect of negotiated procedures of lower value, 
awarded by the national order. Procedures, on 
which a check is being carried out are selected on 

the already mentioned methodology for random 
choice, in connection with which the control over 
them shall enter into force from 01.09.2016. 

The control over negotiated procedures of high 
values, which require publication of information in 
the OJ of the EU is carried out since 15.04.2016, but 
by the end of June there is not enough practice. For 
two and a half months are initiated 13 negotiations, 
subject to check by PPA. Over the same period, only 
over six of them a control was carried out, which is 
utterly insufficient for serious findings and 
conclusions.

г Control for amendments for public 
procurement contract

A new form of ex-ante checking is the 
in t roduced f rom 15.04.2016 contro l  for 
amendments to the public procurement contract. Its 
implement ing  goa ls  forec losure  for  the 
unreasonable supplementing the subject-matter of 
the contract and rising of the agreed price for 
implementation or correction of errors made in the 
original award.  

Essentially it is a checking to the contracting 
authority's grounds for signing the additional 
agreement to the contract above a certain value. It is 
expressed in a review of the reasons and evidence 
presented for them. It covers the application of art. 
116, subpara. 1, p. 2 PPL both in public and in 
sectoral contracting authorities. It is implemented 
before the conclusion of a supplementary 
agreement, which allows the conclusions of the 
check to be taken into account by the contracting 
authority when making the annex.

Due to lack of explained practice, results from 
the implementation of this new mechanism for ex-
ante checking still cannot be accounted for. Till 
30.06.2016 is checked only one case that cannot be 
regarded as an indicator of the effect of the 
introduction of the control.

г Control over some exceptions from the 
applicable scope of PPL

Since 15.04.2016 to the PPA's responsibilities is 
added the one for implementation of controls over 
the application of certain exceptions from the 
applicable scope of PPL. Subject to such a control 
are the contracts awarded by public contracting 
authorities under the conditions of the so called 
interdepartmental awarding, as well as contracts 
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concluded between two or more contracting 
authorities in relation to the cooperation between 
them with a view to achieving common goals. The 
control is targeted only to the contracts which value, 
requires the publication of information in the OJ of 
the EU.  

The purpose of the check is to ensure that the 
contracting authority has grounds not to apply the 
general rules for award and whether legally is 
relying on the exemptions from PPL. It is realized 
through consideration of the submitted by the 
contracting authority motives and evidences of the 
compliance of specific circumstances with statutory 
requirements in the law for the implementation of 
the selected legal basis thereof. It is implemented 
before the conclusion of the contract. It ends with an 
opinion which is not mandatory for the contracting 
authority.

During the short time of the introduction of this 
new type of control in the PPA is checked only one 
case, which does not allow for evidence-based 
conclusions about its impact. 

Trends

In summary it can be concluded that every two-
three years was made a significant change in the 
way and the order for implementing of the ex-ante 
control on public procurement. The general trend, 
which is permanently followed is periodically 
extension and development.  

Uncontested are the benefits from the 
implementation of the ex-ante control of public 
procurement. The main ones can be summarized as 
follows:

- The implementation of ex-ante control 
discipline the contracting authorities, encouraging 
them in the creation of fair conditions of 
competition, which lowers the risk of misuse of 
public funds;  

- With the ex-ante control is achieved a better 
level in the management of public funds, by 
optimizing the work of the contracting authorities, 
by increasing the lawful and effective projects;

- The ex-ante control increases the public's 
confidence to the awarded public procurements, 
improves the business environment, including with 
regard to small and medium business, which 
stimulates the development of the economy. 

The achieved so far is an indication that the 

carrying out of the ex-ante control is needful and 
n e c e s s a r y.  To  o v e r c o m e  t h e  i d e n t i f i e d 
imperfections, it is sufficient to analyze the lessons 
learned, to be made the right conclusions and to be 
implemented the appropriate measures.

Literature used:

1. Annual Report on the Activity of Public 
Procurement Agency for the years 2007 -2014.

2. Directive 2014/24/ЕU of the European 
Parliament and of the Council of 26 February 2014 
on public procurement and repealing Directive 
2004/18/ЕC.

3. Directive 2014/25/EU of the European 
Parliament and of the Council of 26 February 2014 
on procurement by entities operating in the water, 
energy, transport and postal services sectors and 
repealing Directive 2004/17/EC.

4. Public Procurement Law, promulgated SG 
28 from 2004, repealed SG 13 from 2016, in force 
till 14.04.2016.

5. Public Procurement Law, promulgated SG 
13 from 2016, in force from 15.04.2016.

6. Ordinance for awarding of small public 
procurements (promulgated SG 84 from 2004, 
repealed SG 17 from 2012)

7. http://rop3-app1.aop.bg:7778/portal/ 
page?_pageid=93,1&_dad=portal&_s chema=POR
TAL

8. www.aop.bg.

BULGARIEN JOURNAL OF 
BUSINESS RESEARCH


	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30

